CASE UNDER RULE 73 (SEC. 1-2)
G.R. No. L-24742 October 26, 1973

ROSA CAYETANO CUENCO, petitioners,
vs.
THE HONORABLE COURT OF APPEALS, THIRD DIVISION, MANUEL CUENCO, LOURDES CUENCO, CONCEPCION CUENCO MANGUERRA, CARMEN CUENCO, CONSUELO CUENCO REYES, and TERESITA CUENCO GONZALEZ, respondents.

TEEHANKEE, J.:
Petition for certiorari to review the decision of respondent Court of Appeals in CA-G.R. No. 34104-R, promulgated 21 November 1964, and its subsequent Resolution promulgated 8 July 1964 denying petitioner's Motion for Reconsideration.

The pertinent facts which gave rise to the herein petition follow:

On 25 February 1964 Senator Mariano Jesus Cuenco died at the Manila Doctors' Hospital, Manila. He was survived by his widow, the herein petitioner, and their two (2) minor sons, Mariano Jesus, Jr. and Jesus Salvador, both surnamed Cuenco, all residing at 69 Pi y Margal St., Sta. Mesa Heights, Quezon City, and by his children of the first marriage, respondents herein, namely, Manuel Cuenco, Lourdes Cuenco, Concepcion Cuenco Manguera, Carmen Cuenco, Consuelo Cuenco Reyes and Teresita Cuenco Gonzales, all of legal age and residing in Cebu.

On 5 March 1964, (the 9th day after the death of the late Senator)1 respondent Lourdes Cuenco filed a Petition for Letters of Administration with the court of first instance of Cebu (Sp. Proc. No. 2433-R), alleging among other things, that the late senator died intestate in Manila on 25 February 1964; that he was a resident of Cebu at the time of his death; and that he left real and personal properties in Cebu and Quezon City. On the same date, the Cebu court issued an order setting the petition for hearing on 10 April 1964, directing that due notice be given to all the heirs and interested persons, and ordering the requisite publication thereof at LA PRENSA, a newspaper of general circulation in the City and Province of Cebu.

The aforesaid order, however, was later suspended and cancelled and a new and modified one released on 13 March 1964, in view of the fact that the petition was to be heard at Branch II instead of Branch I of the said Cebu court. On the same date, a third order was further issued stating that respondent Lourdes Cuenco's petition for the appointment of a special administrator dated 4 March 1964 was not yet ready for the consideration of the said court, giving as reasons the following:

It will be premature for this Court to act thereon, it not having yet regularly acquired jurisdiction to try this proceeding, the requisite publication of the notice of hearing not yet having been complied with. Moreover, copies of the petition have not been served on all of the heirs specified in the basic petition for the issuance of letters of administration.2
In the meantime, or specifically on 12 March 1964, (a week after the filing of the Cebu petition) herein petitioner Rosa Cayetano Cuenco filed a petition with the court of first instance of Rizal (Quezon City) for the probate of the deceased's last will and testament and for the issuance of letters testamentary in her favor, as the surviving widow and executrix in the said last will and testament. The said proceeding was docketed as Special Proceeding No. Q-7898.

Having learned of the intestate proceeding in the Cebu court, petitioner Rosa Cayetano Cuenco filed in said Cebu court an Opposition and Motion to Dismiss, dated 30 March 1964, as well as an Opposition to Petition for Appointment of Special Administrator, dated 8 April 1964. On 10 April 1964, the Cebu court issued an order holding in abeyance its resolution on petitioner's motion to dismiss "until after the Court of First Instance of Quezon City shall have acted on the petition for probate of that document purporting to be the last will and testament of the deceased Don Mariano Jesus Cuenco."3 Such order of the Cebu court deferring to the probate proceedings in the Quezon City court was neither excepted to nor sought by respondents to be reconsidered or set aside by the Cebu court nor did they challenge the same by certiorari or prohibition proceedings in the appellate courts.

Instead, respondents filed in the Quezon City court an Opposition and Motion to Dismiss, dated 10 April 1964, opposing probate of the will and assailing the jurisdiction of the said Quezon City court to entertain petitioner's petition for probate and for appointment as executrix in Sp. Proc. No. Q-7898 in view of the alleged exclusive jurisdiction vested by her petition in the Cebu court in Sp. Proc. No. 2433-R. Said respondent prayed that Sp. Proc. No. Q-7898 be dismissed for lack of jurisdiction and/or improper venue.

In its order of 11 April 1964, the Quezon City court denied the motion to dismiss, giving as a principal reason the "precedence of probate proceeding over an intestate proceeding."4 The said court further found in said order that the residence of the late senator at the time of his death was at No. 69 Pi y Margal, Sta. Mesa Heights, Quezon City. The pertinent portion of said order follows:

On the question of residence of the decedent, paragraph 5 of the opposition and motion to dismiss reads as follows: "that since the decedent Don Mariano Jesus Cuenco was a resident of the City of Cebu at the time of his death, the aforesaid petition filed by Rosa Cayetano Cuenco on 12 March 1964 was not filed with the proper Court (wrong venue) in view of the provisions of Section 1 of Rule 73 of the New Rules of Court ...". From the aforequoted allegation, the Court is made to understand that the oppositors do not mean to say that the decedent being a resident of Cebu City when he died, the intestate proceedings in Cebu City should prevail over the probate proceedings in Quezon City, because as stated above the probate of the will should take precedence, but that the probate proceedings should be filed in the Cebu City Court of First Instance. If the last proposition is the desire of the oppositors as understood by this Court, that could not also be entertained as proper because paragraph 1 of the petition for the probate of the will indicates that Don Mariano Jesus Cuenco at the time of his death was a resident of Quezon City at 69 Pi y Margal. Annex A (Last Will and Testament of Mariano Jesus Cuenco) of the petition for probate of the will shows that the decedent at the time when he executed his Last Will clearly stated that he is a resident of 69 Pi y Margal, Sta. Mesa Heights, Quezon City, and also of the City of Cebu. He made the former as his first choice and the latter as his second choice of residence." If a party has two residences, the one will be deemed or presumed to his domicile which he himself selects or considers to be his home or which appears to be the center of his affairs. The petitioner, in thus filing the instant petition before this Court, follows the first choice of residence of the decedent and once this court acquires jurisdiction of the probate proceeding it is to the exclusion of all others.5
Respondent Lourdes Cuenco's motion for reconsideration of the Quezon City court's said order of 11 April 1964 asserting its exclusive jurisdiction over the probate proceeding as deferred to by the Cebu court was denied on 27 April 1964 and a second motion for reconsideration dated 20 May 1964 was likewise denied.

On 11 May 1964, pursuant to its earlier order of 11 April 1964, the hearing for probate of the last will of the decedent was called three times at half-hour intervals, but notwithstanding due notification none of the oppositors appeared and the Quezon City court proceeded at 9:00 a.m. with the hearing in their absence.

As per the order issued by it subsequently on 15 May 1964, the Quezon City court noted that respondents-oppositors had opposed probate under their opposition and motion to dismiss on the following grounds:

(a) That the will was not executed and attested as required by law;

(b) That the will was procured by undue and improper pressure and influence on the part of the beneficiary or some other persons for his benefit;

(c) That the testator's signature was procured by fraud and/or that the testator acted by mistake and did not intend that the instrument he signed should be his will at the time he affixed his signature thereto.6
The Quezon City court further noted that the requisite publication of the notice of the hearing had been duly complied with and that all the heirs had been duly notified of the hearing, and after receiving the testimony of the three instrumental witnesses to the decedent's last will, namely Atty. Florencio Albino, Dr. Guillermo A. Picache and Dr. Jose P. Ojeda, and of the notary public, Atty. Braulio A. Arriola, Jr., who ratified the said last will, and the documentary evidence (such as the decedent's residence certificates, income tax return, diplomatic passport, deed of donation) all indicating that the decedent was a resident of 69 Pi y Margal St., Quezon City, as also affirmed by him in his last will, the Quezon City court in its said order of 15 May 1964 admitted to probate the late senator's last will and testament as having been "freely and voluntarily executed by the testator" and "with all formalities of the law" and appointed petitioner-widow as executrix of his estate without bond "following the desire of the testator" in his will as probated.

Instead of appealing from the Quezon City court's said order admitting the will to probate and naming petitioner-widow as executrix thereof, respondents filed a special civil action of certiorari and prohibition with preliminary injunction with respondent Court of Appeals (docketed as case CA-G.R. No. 34104-R) to bar the Rizal court from proceeding with case No. Q-7898.

On 21 November 1964, the Court of Appeals rendered a decision in favor of respondents (petitioners therein) and against the herein petitioner, holding that:

Section 1, Rule 73, which fixes the venue in proceedings for the settlement of the estate of a deceased person, covers both testate and intestate proceedings. Sp. Proc. 2433-R of the Cebu CFI having been filed ahead, it is that court whose jurisdiction was first invoked and which first attached. It is that court which can properly and exclusively pass upon the factual issues of (1) whether the decedent left or did not leave a valid will, and (2) whether or not the decedent was a resident of Cebu at the time of his death.

Considering therefore that the first proceeding was instituted in the Cebu CFI (Special Proceeding 2433-R), it follows that the said court must exercise jurisdiction to the exclusion of the Rizal CFI, in which the petition for probate was filed by the respondent Rosa Cayetano Cuenco (Special Proceeding Q-7898). The said respondent should assert her rights within the framework of the proceeding in the Cebu CFI, instead of invoking the jurisdiction of another court.

The respondents try to make capital of the fact that on March 13, 1964, Judge Amador Gomez of the Cebu CFI, acting in Sp. Proc. 2433-R, stated that the petition for appointment of special administrator was "not yet ready for the consideration of the Court today. It would be premature for this Court to act thereon, it not having yet regularly acquired jurisdiction to try this proceeding ... . " It is sufficient to state in this connection that the said judge was certainly not referring to the court's jurisdiction over the res, not to jurisdiction itself which is acquired from the moment a petition is filed, but only to the exercise of jurisdiction in relation to the stage of the proceedings. At all events, jurisdiction is conferred and determined by law and does not depend on the pronouncements of a trial judge.

The dispositive part of respondent appellate court's judgment provided as follows:

ACCORDINGLY, the writ of prohibition will issue, commanding and directing the respondent Court of First Instance of Rizal, Branch IX, Quezon City, and the respondent Judge Damaso B. Tengco to refrain perpetually from proceeding and taking any action in Special Proceeding Q-7898 pending before the said respondent court. All orders heretofore issued and actions heretofore taken by said respondent court and respondent Judge, therein and connected therewith, are hereby annulled. The writ of injunction heretofore issued is hereby made permanent. No pronouncement as to costs.

Petitioner's motion for reconsideration was denied in a resolution of respondent Court of Appeals, dated 8 July 1965; hence the herein petition for review on certiorari.

The principal and decisive issue at bar is, theretofore, whether the appellate court erred in law in issuing the writ of prohibition against the Quezon City court ordering it to refrain perpetually from proceeding with the testate proceedings and annulling and setting aside all its orders and actions, particularly its admission to probate of the decedent's last will and testament and appointing petitioner-widow as executrix thereof without bond in compliance with the testator's express wish in his testament. This issue is tied up with the issue submitted to the appellate court, to wit, whether the Quezon City court acted without jurisdiction or with grave abuse of discretion in taking cognizance and assuming exclusive jurisdiction over the probate proceedings filed with it, in pursuance of the Cebu court's order of 10 April 1964 expressly consenting in deference to the precedence of probate over intestate proceedings that it (the Quezon City court) should first act "on the petition for probate of the document purporting to be the last will and testament of the deceased Don Mariano Jesus Cuenco" - which order of the Cebu court respondents never questioned nor challenged by prohibition or certiorari proceedings and thus enabled the Quezon City court to proceed without any impediment or obstruction, once it denied respondent Lourdes Cuenco's motion to dismiss the probate proceeding for alleged lack of jurisdiction or improper venue, to proceed with the hearing of the petition and to admit the will to probate upon having been satisfied as to its due execution and authenticity.

The Court finds under the above-cited facts that the appellate court erred in law in issuing the writ of prohibition against the Quezon City court from proceeding with the testate proceedings and annulling and setting aside all its orders and actions, particularly its admission to probate of the deceased's last will and testament and appointing petitioner-widow as executrix thereof without bond pursuant to the deceased testator's express wish, for the following considerations: —

1. The Judiciary Act7 concededly confers original jurisdiction upon all Courts of First Instance over "all matter of probate, both of testate and intestate estates." On the other hand, Rule 73, section of the Rules of Court lays down the rule of venue, as the very caption of the Rule indicates, and in order to prevent conflict among the different courts which otherwise may properly assume jurisdiction from doing so, the Rule specifies that "the court first taking cognizance of the settlement of the estate of a decedent, shall exercise jurisdiction to the exclusion of all other courts." The cited Rule provides:

Section 1. Where estate of deceased persons settled. If the decedent is an inhabitant of the Philippines at the time of his death, whether a citizen or an alien, his will shall be proved, or letters of administration granted, and his estate settled, in the Court of First Instance in the Province in which he resides at the time of his death, and if he is an inhabitant of a foreign country, the Court of First Instance of the province in which he had estate. The court first taking cognizance of the settlement of the estate of a decedent, shall exercise jurisdiction to the exclusion of all other courts. The jurisdiction assumed by a court, so far as it depends on the place of residence, of the decedent, or of the location of his estate, shall not be contested in a suit or proceeding, except in an appeal from that court, in the original case, or when the want of jurisdiction appears on the record. (Rule 73)8
It is equally conceded that the residence of the deceased or the location of his estate is not an element of jurisdiction over the subject matter but merely of venue. This was lucidly stated by the late Chief Justice Moran in Sy Oa vs. Co Ho9 as follows:

We are not unaware of existing decisions to the effect that in probate cases the place of residence of the deceased is regarded as a question of jurisdiction over the subject-matter. But we decline to follow this view because of its mischievous consequences. For instance, a probate case has been submitted in good faith to the Court of First Instance of a province where the deceased had not resided. All the parties, however, including all the creditors, have submitted themselves to the jurisdiction of the court and the case is therein completely finished except for a claim of a creditor who also voluntarily filed it with said court but on appeal from an adverse decision raises for the first time in this Court the question of jurisdiction of the trial court for lack of residence of the deceased in the province. If we consider such question of residence as one affecting the jurisdiction of the trial court over the subject-matter, the effect shall be that the whole proceedings including all decisions on the different incidents which have arisen in court will have to be annulled and the same case will have to be commenced anew before another court of the same rank in another province. That this is of mischievous effect in the prompt administration of justice is too obvious to require comment. (Cf. Tanunchuan vs. Dy Buncio & Co., G.R. No. 48206, December 31, 1942) Furthermore, section 600 of Act No. 190, 10 providing that the estate of a deceased person shall be settled in the province where he had last resided, could not have been intended as defining the jurisdiction of the probate court over the subject-matter, because such legal provision is contained in a law of procedure dealing merely with procedural matters, and, as we have said time and again, procedure is one thing and jurisdiction over the subject matter is another. (Attorney-General vs. Manila Railroad Company, 20 Phil. 523.) The law of jurisdiction — Act No. 136, 11 Section 56, No. 5 — confers upon Courts of First Instance jurisdiction over all probate cases independently of the place of residence of the deceased. Since, however, there are many courts of First Instance in the Philippines, the Law of Procedure, Act No. 190, section 600, fixes the venue or the place where each case shall be brought. Thus, the place of residence of the deceased is not an element of jurisdiction over the subject-matter but merely of venue. And it is upon this ground that in the new Rules of Court the province where the estate of a deceased person shall be settled is properly called "venue".

It should be noted that the Rule on venue does not state that the court with whom the estate or intestate petition is first filed acquires exclusive jurisdiction.

The Rule precisely and deliberately provides that "the court first taking cognizance of the settlement of the estate of a decedent, shall exercise jurisdiction to the exclusion of all other courts."

A fair reading of the Rule — since it deals with venue and comity between courts of equal and co-ordinate jurisdiction — indicates that the court with whom the petition is first filed, must also first take cognizance of the settlement of the estate in order to exercise jurisdiction over it to the exclusion of all other courts.

Conversely, such court, may upon learning that a petition for probate of the decedent's last will has been presented in another court where the decedent obviously had his conjugal domicile and resided with his surviving widow and their minor children, and that the allegation of the intestate petition before it stating that the decedent died intestate may be actually false, may decline to take cognizance of the petition and hold the petition before it in abeyance, and instead defer to the second court which has before it the petition for probate of the decedent's alleged last will.

2. This exactly what the Cebu court did. Upon petitioner-widow's filing with it a motion to dismiss Lourdes' intestate petition, it issued its order holding in abeyance its action on the dismissal motion and deferred to the Quezon City court, awaiting its action on the petition for probate before that court. Implicit in the Cebu court's order was that if the will was duly admitted to probate, by the Quezon City court, then it would definitely decline to take cognizance of Lourdes' intestate petition which would thereby be shown to be false and improper, and leave the exercise of jurisdiction to the Quezon City court, to the exclusion of all other courts. Likewise by its act of deference, the Cebu court left it to the Quezon City court to resolve the question between the parties whether the decedent's residence at the time of his death was in Quezon City where he had his conjugal domicile rather than in Cebu City as claimed by respondents. The Cebu court thus indicated that it would decline to take cognizance of the intestate petition before it and instead defer to the Quezon City court, unless the latter would make a negative finding as to the probate petition and the residence of the decedent within its territory and venue.

3. Under these facts, the Cebu court could not be held to have acted without jurisdiction or with grave abuse of jurisdiction in declining to take cognizance of the intestate petition and deferring to the Quezon City court.

Necessarily, neither could the Quezon City court be deemed to have acted without jurisdiction in taking cognizance of and acting on the probate petition since under Rule 73, section 1, the Cebu court must first take cognizance over the estate of the decedent and must exercise jurisdiction to exclude all other courts, which the Cebu court declined to do. Furthermore, as is undisputed, said rule only lays down a rule of venue and the Quezon City court indisputably had at least equal and coordinate jurisdiction over the estate.

Since the Quezon City court took cognizance over the probate petition before it and assumed jurisdiction over the estate, with the consent and deference of the Cebu court, the Quezon City court should be left now, by the same rule of venue of said Rule 73, to exercise jurisdiction to the exclusion of all other courts.

Under the facts of the case and where respondents submitted to the Quezon City court their opposition to probate of the will, but failed to appear at the scheduled hearing despite due notice, the Quezon City court cannot be declared, as the appellate court did, to have acted without jurisdiction in admitting to probate the decedent's will and appointing petitioner-widow as executrix thereof in accordance with the testator's testamentary disposition.

4. The relatively recent case of Uriarte vs. Court of First Instance of Negros Occidental 12 with facts analogous to the present case 13 is authority against respondent appellate court's questioned decision.

In said case, the Court upheld the doctrine of precedence of probate proceedings over intestate proceedings in this wise:

It can not be denied that a special proceeding intended to effect the distribution of the estate of a deceased person, whether in accordance with the law on intestate succession or in accordance with his will, is a "probate matter" or a proceeding for the settlement of his estate. It is equally true, however, that in accordance with settled jurisprudence in this jurisdiction, testate proceedings for the settlement of the estate of a deceased person take precedence over intestate proceedings for the same purpose. Thus it has been held repeatedly that, if in the course of intestate proceedings pending before a court of first instance it is found that the decedent had left a last will, proceedings for the probate of the latter should replace the intestate proceedings even if at that state an administrator had already been appointed, the latter being required to render final account and turn over the estate in his possession to the executor subsequently appointed. This however, is understood to be without prejudice that should the alleged last will be rejected or is disapproved, the proceeding shall continue as an intestacy. As already adverted to, this is a clear indication that proceedings for the probate of a will enjoy priority over intestate proceedings. 14
The Court likewise therein upheld the jurisdiction of the second court, (in this case, the Quezon City court) although opining that certain considerations therein "would seem to support the view that [therein respondent] should have submitted said will for probate to the Negros Court, [in this case, the Cebu court] either in a separate special proceeding or in an appropriate motion for said purpose filed in the already pending Special Proceeding No. 6344," 15 thus:

But the fact is that instead of the aforesaid will being presented for probate to the Negros Court, Juan Uriarte Zamacona filed the petition for the purpose with the Manila Court. We can not accept petitioner's contention in this regard that the latter court had no jurisdiction to consider said petition, albeit we say that it was not the proper venue therefor.

It is well settled in this jurisdiction that wrong venue is merely a waivable procedural defect, and, in the light of the circumstances obtaining in the instant case, we are of the opinion, and so hold, that petitioner has waived the right to raise such objection or is precluded from doing so by laches. It is enough to consider in this connection that petitioner knew of the existence of a will executed by Juan Uriarte y Goite since December 19, 1961 when Higinio Uriarte filed his opposition to the initial petition filed in Special Proceeding No. 6344; that petitioner likewise was served with notice of the existence (presence) of the alleged last will in the Philippines and of the filing of the petition for its probate with the Manila Court since August 28, 1962 when Juan Uriarte Zamacona filed a motion for the dismissal of Special Proceeding No. 6344. All these notwithstanding, it was only on April 15, 1963 that he filed with the Manila Court in Special Proceeding No. 51396 an Omnibus motion asking for leave to intervene and for the dismissal and annulment of all the proceedings had therein up to that date; thus enabling the Manila Court not only to appoint an administrator with the will annexed but also to admit said will to probate more than five months earlier, or more specifically, on October 31, 1962. To allow him now to assail the exercise of jurisdiction over the probate of the will by the Manila Court and the validity of all the proceedings had in Special Proceeding No. 51396 would put a premium on his negligence. Moreover, it must be remembered that this Court is not inclined to annul proceedings regularly had in a lower court even if the latter was not the proper venue therefor, if the net result would be to have the same proceedings repeated in some other court of similar jurisdiction; more so in a case like the present where the objection against said proceedings is raised too late. 16
5. Under Rule 73, section 1 itself, the Quezon City court's assumption of jurisdiction over the decedent's estate on the basis of the will duly presented for probate by petitioner-widow and finding that Quezon City was the first choice of residence of the decedent, who had his conjugal home and domicile therein — with the deference in comity duly given by the Cebu court — could not be contested except by appeal from said court in the original case. The last paragraph of said Rule expressly provides:

... The jurisdiction assumed by a court, so far as it depends on the place of residence of the decedent, or of the location of his estate, shall not be contested in a suit or proceeding, except in an appeal from that court, in the original case, or when the want of jurisdiction appears on the record. (Rule 73)

The exception therein given, viz, "when the want of jurisdiction appears on the record" could probably be properly invoked, had such deference in comity of the Cebu court to the Quezon City court not appeared in the record, or had the record otherwise shown that the Cebu court had taken cognizance of the petition before it and assumed jurisdiction.

6. On the question that Quezon City established to be the residence of the late senator, the appellate court while recognizing that "the issue is a legitimate one" held in reliance on Borja vs. Tan 17 that.

... The issue of residence comes within the competence of whichever court is considered to prevail in the exercise jurisdiction - in this case, the Court of First Instance of Cebu as held by this Court. Parenthetically, we note that the question of the residence of the deceased is a serious one, requiring both factual and legal resolution on the basis of ample evidence to be submitted in the ordinary course of procedure in the first instance, particularly in view of the fact that the deceased was better known as the Senator from Cebu and the will purporting to be his also gives Cebu, besides Quezon City, as his residence. We reiterate that this matter requires airing in the proper court, as so indicated in the leading and controlling case of Borja vs. Hon. Bienvenido Tan, et al., G.R. L-7792, July 27, 1955.

In the case at bar, however, the Cebu court declined to take cognizance of the intestate petition first filed with it and deferred to the testate proceedings filed with the Quezon City court and in effect asked the Quezon City court to determine the residence of the decedent and whether he did leave a last will and testament upon which would depend the proper venue of the estate proceedings, Cebu or Quezon City. The Quezon City court having thus determined in effect for both courts — at the behest and with the deference and consent of the Cebu court — that Quezon City was the actual residence of the decedent who died testate and therefore the proper venue, the Borja ruling would seem to have no applicability. It would not serve the practical ends of justice to still require the Cebu court, if the Borja ruling is to be held applicable and as indicated in the decision under review, to determine for itself the actual residence of the decedent (when the Quezon City court had already so determined Quezon City as the actual residence at the Cebu court's behest and respondents have not seriously questioned this factual finding based on documentary evidence) and if the Cebu court should likewise determine Quezon City as the actual residence, or its contrary finding reversed on appeal, only then to allow petitioner-widow after years of waiting and inaction to institute the corresponding proceedings in Quezon City.

7. With more reason should the Quezon City proceedings be upheld when it is taken into consideration that Rule 76, section 2 requires that the petition for allowance of a will must show: "(a) the jurisdictional facts." Such "jurisdictional facts" in probate proceedings, as held by the Court in Fernando vs. Crisostomo 18 " are the death of the decedent, his residence at the time of his death in the province where the probate court is sitting, or if he is an inhabitant of a foreign country, his having left his estate in such province."

This tallies with the established legal concept as restated by Moran that "(T)he probate of a will is a proceeding in rem. The notice by publication as a pre-requisite to the allowance of a will, is a constructive notice to the whole world, and when probate is granted, the judgment of the court is binding upon everybody, even against the State. The probate of a will by a court having jurisdiction thereof is conclusive as to its due execution and validity." 19 The Quezon City court acted regularly within its jurisdiction (even if it were to be conceded that Quezon City was not the proper venue notwithstanding the Cebu court's giving way and deferring to it,) in admitting the decedent's last will to probate and naming petitioner-widow as executrix thereof. Hence, the Quezon city court's action should not be set aside by a writ of prohibition for supposed lack of jurisdiction as per the appellate court's appealed decision, and should instead be sustained in line with Uriarte, supra, where the Court, in dismissing the certiorari petition challenging the Manila court's action admitting the decedent's will to probate and distributing the estate in accordance therewith in the second proceeding, held that "it must be remembered that this Court is not inclined to annul proceedings regularly had in a lower court even if the latter was not the proper venue therefor, if the net result would be to have the same proceedings repeated in some other court of similar jurisdiction." As stressed by Chief Justice Moran in Sy Oa, supra, "the mischievous effect in the administration of justice" of considering the question of residence as affecting the jurisdiction of the trial court and annulling the whole proceedings only to start all over again the same proceedings before another court of the same rank in another province "is too obvious to require comment."

8. If the question of jurisdiction were to be made to depend only on who of the decedent's relatives gets first to file a petition for settlement of the decedent's estate, then the established jurisprudence of the Court that Rule 73, section 1 provides only a rule of venue in order to preclude different courts which may properly assume jurisdiction from doing so and creating conflicts between them to the detriment of the administration of justice, and that venue is waivable, would be set at naught. As between relatives who unfortunately do not see eye to eye, it would be converted into a race as to who can file the petition faster in the court of his/her choice regardless of whether the decedent is still in cuerpo presente and in disregard of the decedent's actual last domicile, the fact that he left a last will and testament and the right of his surviving widow named as executrix thereof. Such dire consequences were certainly not intended by the Rule nor would they be in consonance with public policy and the orderly administration of justice.

9. It would finally be unjust and inequitable that petitioner-widow, who under all the applicable rules of venue, and despite the fact that the Cebu court (where respondent Lourdes Cuenco had filed an intestate petition in the Cebu court earlier by a week's time on 5 March 1964) deferred to the Quezon City court where petitioner had within fifteen days (on March 12, 1964) after the decedent's death (on February 25, 1964) timely filed the decedent's last will and petitioned for letters testamentary and is admittedly entitled to preference in the administration of her husband's estate, 20 would be compelled under the appealed decision to have to go all the way to Cebu and submit anew the decedent's will there for probate either in a new proceeding or by asking that the intestate proceedings be converted into a testate proceeding — when under the Rules, the proper venue for the testate proceedings, as per the facts of record and as already affirmed by the Quezon City court is Quezon City, where the decedent and petitioner-widow had their conjugal domicile.

It would be an unfair imposition upon petitioner as the one named and entitled to be executrix of the decedent's last will and settle his estate in accordance therewith, and a disregard of her rights under the rule on venue and the law on jurisdiction to require her to spend much more time, money and effort to have to go from Quezon City to the Cebu court everytime she has an important matter of the estate to take up with the probate court.

It would doubly be an unfair imposition when it is considered that under Rule 73, section 2, 21 since petitioner's marriage has been dissolved with the death of her husband, their community property and conjugal estate have to be administered and liquidated in the estate proceedings of the deceased spouse. Under the appealed decision, notwithstanding that petitioner resides in Quezon City, and the proper venue of the testate proceeding was in Quezon City and the Quezon City court properly took cognizance and exercised exclusive jurisdiction with the deference in comity and consent of the Cebu court, such proper exercise of jurisdiction would be nullified and petitioner would have to continually leave her residence in Quezon City and go to Cebu to settle and liquidate even her own community property and conjugal estate with the decedent.

10. The Court therefore holds under the facts of record that the Cebu court did not act without jurisdiction nor with grave abuse of discretion in declining to take cognizance of the intestate petition and instead deferring to the testate proceedings filed just a week later by petitioner as surviving widow and designated executrix of the decedent's last will, since the record before it (the petitioner's opposition and motion to dismiss) showed the falsity of the allegation in the intestate petition that the decedent had died without a will. It is noteworthy that respondents never challenged by certiorari or prohibition proceedings the Cebu court's order of 10 April 1964 deferring to the probate proceedings before the Quezon City court, thus leaving the latter free (pursuant to the Cebu court's order of deference) to exercise jurisdiction and admit the decedent's will to probate.

For the same reasons, neither could the Quezon City court be held to have acted without jurisdiction nor with grave abuse of discretion in admitting the decedent's will to probate and appointing petitioner as executrix in accordance with its testamentary disposition, in the light of the settled doctrine that the provisions of Rule 73, section 1 lay down only a rule of venue, not of jurisdiction.

Since respondents undisputedly failed to appeal from the Quezon City court's order of May 15, 1964 admitting the will to probate and appointing petitioner as executrix thereof, and said court concededly has jurisdiction to issue said order, the said order of probate has long since become final and can not be overturned in a special civic action of prohibition.
11. Finally, it should be noted that in the Supreme Court's exercise of its supervisory authority over all inferior courts, 22 it may properly determine, as it has done in the case at bar, that venue was properly assumed by and transferred to the Quezon City court and that it is the interest of justice and in avoidance of needless delay that the Quezon City court's exercise of jurisdiction over the testate estate of the decedent (with the due deference and consent of the Cebu court) and its admission to probate of his last will and testament and appointment of petitioner-widow as administratrix without bond in pursuance of the decedent's express will and all its orders and actions taken in the testate proceedings before it be approved and authorized rather than to annul all such proceedings regularly had and to repeat and duplicate the same proceedings before the Cebu court only to revert once more to the Quezon City court should the Cebu court find that indeed and in fact, as already determined by the Quezon City court on the strength of incontrovertible documentary evidence of record, Quezon City was the conjugal residence of the decedent.

ACCORDINGLY, judgment is hereby rendered reversing the appealed decision and resolution of the Court of Appeals and the petition for certiorari and prohibition with preliminary injunction originally filed by respondents with the Court of Appeals (CA-G.R. No. 34104-R) is ordered dismissed. No costs.
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D E C I S I O N
YNARES-SANTIAGO, J.:
Before us are consolidated petitions for review assailing the February 4, 1998 Decision 1 of the Court of Appeals in CA-G.R. CV No. 52647, which reversed and set aside the September 12, 1995 2 and January 31, 1996 3 Resolutions of the Regional Trial Court of Makati City, Branch 134 in SP. Proc. No. M-3708; and its May 15, 1998 Resolution 4 denying petitioners’ motion for reconsideration.

The instant case involves the settlement of the estate of Felicisimo T. San Luis (Felicisimo), who was the former governor of the Province of Laguna. During his lifetime, Felicisimo contracted three marriages. His first marriage was with Virginia Sulit on March 17, 1942 out of which were born six children, namely: Rodolfo, Mila, Edgar, Linda, Emilita and Manuel. On August 11, 1963, Virginia predeceased Felicisimo.

Five years later, on May 1, 1968, Felicisimo married Merry Lee Corwin, with whom he had a son, Tobias. However, on October 15, 1971, Merry Lee, an American citizen, filed a Complaint for Divorce 5 before the Family Court of the First Circuit, State of Hawaii, United States of America (U.S.A.), which issued a Decree Granting Absolute Divorce and Awarding Child Custody on December 14, 1973. 6
On June 20, 1974, Felicisimo married respondent Felicidad San Luis, then surnamed Sagalongos, before Rev. Fr. William Meyer, Minister of the United Presbyterian at Wilshire Boulevard, Los Angeles, California, U.S.A. 7 He had no children with respondent but lived with her for 18 years from the time of their marriage up to his death on December 18, 1992.

Thereafter, respondent sought the dissolution of their conjugal partnership assets and the settlement of Felicisimo’s estate. On December 17, 1993, she filed a petition for letters of administration 8 before the Regional Trial Court of Makati City, docketed as SP. Proc. No. M-3708 which was raffled to Branch 146 thereof.

Respondent alleged that she is the widow of Felicisimo; that, at the time of his death, the decedent was residing at 100 San Juanico Street, New Alabang Village, Alabang, Metro Manila; that the decedent’s surviving heirs are respondent as legal spouse, his six children by his first marriage, and son by his second marriage; that the decedent left real properties, both conjugal and exclusive, valued at ₱30,304,178.00 more or less; that the decedent does not have any unpaid debts. Respondent prayed that the conjugal partnership assets be liquidated and that letters of administration be issued to her.

On February 4, 1994, petitioner Rodolfo San Luis, one of the children of Felicisimo by his first marriage, filed a motion to dismiss 9 on the grounds of improper venue and failure to state a cause of action. Rodolfo claimed that the petition for letters of administration should have been filed in the Province of Laguna because this was Felicisimo’s place of residence prior to his death. He further claimed that respondent has no legal personality to file the petition because she was only a mistress of Felicisimo since the latter, at the time of his death, was still legally married to Merry Lee.

On February 15, 1994, Linda invoked the same grounds and joined her brother Rodolfo in seeking the dismissal 10 of the petition. On February 28, 1994, the trial court issued an Order 11 denying the two motions to dismiss.

Unaware of the denial of the motions to dismiss, respondent filed on March 5, 1994 her opposition 12 thereto. She submitted documentary evidence showing that while Felicisimo exercised the powers of his public office in Laguna, he regularly went home to their house in New Alabang Village, Alabang, Metro Manila which they bought sometime in 1982. Further, she presented the decree of absolute divorce issued by the Family Court of the First Circuit, State of Hawaii to prove that the marriage of Felicisimo to Merry Lee had already been dissolved. Thus, she claimed that Felicisimo had the legal capacity to marry her by virtue of paragraph 2, 13 Article 26 of the Family Code and the doctrine laid down in Van Dorn v. Romillo, Jr. 14
Thereafter, Linda, Rodolfo and herein petitioner Edgar San Luis, separately filed motions for reconsideration from the Order denying their motions to dismiss. 15 They asserted that paragraph 2, Article 26 of the Family Code cannot be given retroactive effect to validate respondent’s bigamous marriage with Felicisimo because this would impair vested rights in derogation of Article 256 16 of the Family Code.

On April 21, 1994, Mila, another daughter of Felicisimo from his first marriage, filed a motion to disqualify Acting Presiding Judge Anthony E. Santos from hearing the case.

On October 24, 1994, the trial court issued an Order 17 denying the motions for reconsideration. It ruled that respondent, as widow of the decedent, possessed the legal standing to file the petition and that venue was properly laid. Meanwhile, the motion for disqualification was deemed moot and academic 18 because then Acting Presiding Judge Santos was substituted by Judge Salvador S. Tensuan pending the resolution of said motion.

Mila filed a motion for inhibition 19 against Judge Tensuan on November 16, 1994. On even date, Edgar also filed a motion for reconsideration 20 from the Order denying their motion for reconsideration arguing that it does not state the facts and law on which it was based.

On November 25, 1994, Judge Tensuan issued an Order 21 granting the motion for inhibition. The case was re-raffled to Branch 134 presided by Judge Paul T. Arcangel.

On April 24, 1995, 22 the trial court required the parties to submit their respective position papers on the twin issues of venue and legal capacity of respondent to file the petition. On May 5, 1995, Edgar manifested 23 that he is adopting the arguments and evidence set forth in his previous motion for reconsideration as his position paper. Respondent and Rodolfo filed their position papers on June 14, 24 and June 20, 25 1995, respectively.

On September 12, 1995, the trial court dismissed the petition for letters of administration. It held that, at the time of his death, Felicisimo was the duly elected governor and a resident of the Province of Laguna. Hence, the petition should have been filed in Sta. Cruz, Laguna and not in Makati City. It also ruled that respondent was without legal capacity to file the petition for letters of administration because her marriage with Felicisimo was bigamous, thus, void ab initio. It found that the decree of absolute divorce dissolving Felicisimo’s marriage to Merry Lee was not valid in the Philippines and did not bind Felicisimo who was a Filipino citizen. It also ruled that paragraph 2, Article 26 of the Family Code cannot be retroactively applied because it would impair the vested rights of Felicisimo’s legitimate children.

Respondent moved for reconsideration 26 and for the disqualification 27 of Judge Arcangel but said motions were denied. 28
Respondent appealed to the Court of Appeals which reversed and set aside the orders of the trial court in its assailed Decision dated February 4, 1998, the dispositive portion of which states:

WHEREFORE, the Orders dated September 12, 1995 and January 31, 1996 are hereby REVERSED and SET ASIDE; the Orders dated February 28 and October 24, 1994 are REINSTATED; and the records of the case is REMANDED to the trial court for further proceedings. 29
The appellante court ruled that under Section 1, Rule 73 of the Rules of Court, the term "place of residence" of the decedent, for purposes of fixing the venue of the settlement of his estate, refers to the personal, actual or physical habitation, or actual residence or place of abode of a person as distinguished from legal residence or domicile. It noted that although Felicisimo discharged his functions as governor in Laguna, he actually resided in Alabang, Muntinlupa. Thus, the petition for letters of administration was properly filed in Makati City.

The Court of Appeals also held that Felicisimo had legal capacity to marry respondent by virtue of paragraph 2, Article 26 of the Family Code and the rulings in Van Dorn v. Romillo, Jr. 30 and Pilapil v. Ibay-Somera. 31 It found that the marriage between Felicisimo and Merry Lee was validly dissolved by virtue of the decree of absolute divorce issued by the Family Court of the First Circuit, State of Hawaii. As a result, under paragraph 2, Article 26, Felicisimo was capacitated to contract a subsequent marriage with respondent. Thus –

With the well-known rule – express mandate of paragraph 2, Article 26, of the Family Code of the Philippines, the doctrines in Van Dorn, Pilapil, and the reason and philosophy behind the enactment of E.O. No. 227, — there is no justiciable reason to sustain the individual view — sweeping statement — of Judge Arc[h]angel, that "Article 26, par. 2 of the Family Code, contravenes the basic policy of our state against divorce in any form whatsoever." Indeed, courts cannot deny what the law grants. All that the courts should do is to give force and effect to the express mandate of the law. The foreign divorce having been obtained by the Foreigner on December 14, 1992, 32 the Filipino divorcee, "shall x x x have capacity to remarry under Philippine laws". For this reason, the marriage between the deceased and petitioner should not be denominated as "a bigamous marriage.

Therefore, under Article 130 of the Family Code, the petitioner as the surviving spouse can institute the judicial proceeding for the settlement of the estate of the deceased. x x x 33
Edgar, Linda, and Rodolfo filed separate motions for reconsideration 34 which were denied by the Court of Appeals.

On July 2, 1998, Edgar appealed to this Court via the instant petition for review on certiorari. 35 Rodolfo later filed a manifestation and motion to adopt the said petition which was granted. 36
In the instant consolidated petitions, Edgar and Rodolfo insist that the venue of the subject petition for letters of administration was improperly laid because at the time of his death, Felicisimo was a resident of Sta. Cruz, Laguna. They contend that pursuant to our rulings in Nuval v. Guray 37 and Romualdez v. RTC, Br. 7, Tacloban City, 38 "residence" is synonymous with "domicile" which denotes a fixed permanent residence to which when absent, one intends to return. They claim that a person can only have one domicile at any given time. Since Felicisimo never changed his domicile, the petition for letters of administration should have been filed in Sta. Cruz, Laguna.

Petitioners also contend that respondent’s marriage to Felicisimo was void and bigamous because it was performed during the subsistence of the latter’s marriage to Merry Lee. They argue that paragraph 2, Article 26 cannot be retroactively applied because it would impair vested rights and ratify the void bigamous marriage. As such, respondent cannot be considered the surviving wife of Felicisimo; hence, she has no legal capacity to file the petition for letters of administration.

The issues for resolution: (1) whether venue was properly laid, and (2) whether respondent has legal capacity to file the subject petition for letters of administration.

The petition lacks merit.

Under Section 1, 39 Rule 73 of the Rules of Court, the petition for letters of administration of the estate of Felicisimo should be filed in the Regional Trial Court of the province "in which he resides at the time of his death." In the case of Garcia Fule v. Court of Appeals, 40 we laid down the doctrinal rule for determining the residence – as contradistinguished from domicile – of the decedent for purposes of fixing the venue of the settlement of his estate:

[T]he term "resides" connotes ex vi termini "actual residence" as distinguished from "legal residence or domicile." This term "resides," like the terms "residing" and "residence," is elastic and should be interpreted in the light of the object or purpose of the statute or rule in which it is employed. In the application of venue statutes and rules – Section 1, Rule 73 of the Revised Rules of Court is of such nature – residence rather than domicile is the significant factor. Even where the statute uses the word "domicile" still it is construed as meaning residence and not domicile in the technical sense. Some cases make a distinction between the terms "residence" and "domicile" but as generally used in statutes fixing venue, the terms are synonymous, and convey the same meaning as the term "inhabitant." In other words, "resides" should be viewed or understood in its popular sense, meaning, the personal, actual or physical habitation of a person, actual residence or place of abode. It signifies physical presence in a place and actual stay thereat. In this popular sense, the term means merely residence, that is, personal residence, not legal residence or domicile. Residence simply requires bodily presence as an inhabitant in a given place, while domicile requires bodily presence in that place and also an intention to make it one’s domicile. No particular length of time of residence is required though; however, the residence must be more than temporary. 41 (Emphasis supplied)

It is incorrect for petitioners to argue that "residence," for purposes of fixing the venue of the settlement of the estate of Felicisimo, is synonymous with "domicile." The rulings in Nuval and Romualdez are inapplicable to the instant case because they involve election cases. Needless to say, there is a distinction between "residence" for purposes of election laws and "residence" for purposes of fixing the venue of actions. In election cases, "residence" and "domicile" are treated as synonymous terms, that is, the fixed permanent residence to which when absent, one has the intention of returning. 42 However, for purposes of fixing venue under the Rules of Court, the "residence" of a person is his personal, actual or physical habitation, or actual residence or place of abode, which may not necessarily be his legal residence or domicile provided he resides therein with continuity and consistency. 43 Hence, it is possible that a person may have his residence in one place and domicile in another.

In the instant case, while petitioners established that Felicisimo was domiciled in Sta. Cruz, Laguna, respondent proved that he also maintained a residence in Alabang, Muntinlupa from 1982 up to the time of his death. Respondent submitted in evidence the Deed of Absolute Sale 44 dated January 5, 1983 showing that the deceased purchased the aforesaid property. She also presented billing statements 45 from the Philippine Heart Center and Chinese General Hospital for the period August to December 1992 indicating the address of Felicisimo at "100 San Juanico, Ayala Alabang, Muntinlupa." Respondent also presented proof of membership of the deceased in the Ayala Alabang Village Association 46 and Ayala Country Club, Inc., 47 letter-envelopes 48 from 1988 to 1990 sent by the deceased’s children to him at his Alabang address, and the deceased’s calling cards 49 stating that his home/city address is at "100 San Juanico, Ayala Alabang Village, Muntinlupa" while his office/provincial address is in "Provincial Capitol, Sta. Cruz, Laguna."

From the foregoing, we find that Felicisimo was a resident of Alabang, Muntinlupa for purposes of fixing the venue of the settlement of his estate. Consequently, the subject petition for letters of administration was validly filed in the Regional Trial Court 50 which has territorial jurisdiction over Alabang, Muntinlupa. The subject petition was filed on December 17, 1993. At that time, Muntinlupa was still a municipality and the branches of the Regional Trial Court of the National Capital Judicial Region which had territorial jurisdiction over Muntinlupa were then seated in Makati City as per Supreme Court Administrative Order No. 3. 51 Thus, the subject petition was validly filed before the Regional Trial Court of Makati City.

Anent the issue of respondent Felicidad’s legal personality to file the petition for letters of administration, we must first resolve the issue of whether a Filipino who is divorced by his alien spouse abroad may validly remarry under the Civil Code, considering that Felicidad’s marriage to Felicisimo was solemnized on June 20, 1974, or before the Family Code took effect on August 3, 1988. In resolving this issue, we need not retroactively apply the provisions of the Family Code, particularly Art. 26, par. (2) considering that there is sufficient jurisprudential basis allowing us to rule in the affirmative.

The case of Van Dorn v. Romillo, Jr. 52 involved a marriage between a foreigner and his Filipino wife, which marriage was subsequently dissolved through a divorce obtained abroad by the latter. Claiming that the divorce was not valid under Philippine law, the alien spouse alleged that his interest in the properties from their conjugal partnership should be protected. The Court, however, recognized the validity of the divorce and held that the alien spouse had no interest in the properties acquired by the Filipino wife after the divorce. Thus:

In this case, the divorce in Nevada released private respondent from the marriage from the standards of American law, under which divorce dissolves the marriage. As stated by the Federal Supreme Court of the United States in Atherton vs. Atherton, 45 L. Ed. 794, 799:

"The purpose and effect of a decree of divorce from the bond of matrimony by a competent jurisdiction are to change the existing status or domestic relation of husband and wife, and to free them both from the bond. The marriage tie, when thus severed as to one party, ceases to bind either. A husband without a wife, or a wife without a husband, is unknown to the law. When the law provides, in the nature of a penalty, that the guilty party shall not marry again, that party, as well as the other, is still absolutely freed from the bond of the former marriage."

Thus, pursuant to his national law, private respondent is no longer the husband of petitioner. He would have no standing to sue in the case below as petitioner’s husband entitled to exercise control over conjugal assets. As he is bound by the Decision of his own country’s Court, which validly exercised jurisdiction over him, and whose decision he does not repudiate, he is estopped by his own representation before said Court from asserting his right over the alleged conjugal property. 53
As to the effect of the divorce on the Filipino wife, the Court ruled that she should no longer be considered married to the alien spouse. Further, she should not be required to perform her marital duties and obligations. It held:

To maintain, as private respondent does, that, under our laws, petitioner has to be considered still married to private respondent and still subject to a wife's obligations under Article 109, et. seq. of the Civil Code cannot be just. Petitioner should not be obliged to live together with, observe respect and fidelity, and render support to private respondent. The latter should not continue to be one of her heirs with possible rights to conjugal property. She should not be discriminated against in her own country if the ends of justice are to be served. 54 (Emphasis added)

This principle was thereafter applied in Pilapil v. Ibay-Somera 55 where the Court recognized the validity of a divorce obtained abroad. In the said case, it was held that the alien spouse is not a proper party in filing the adultery suit against his Filipino wife. The Court stated that "the severance of the marital bond had the effect of dissociating the former spouses from each other, hence the actuations of one would not affect or cast obloquy on the other." 56
Likewise, in Quita v. Court of Appeals, 57 the Court stated that where a Filipino is divorced by his naturalized foreign spouse, the ruling in Van Dorn applies. 58 Although decided on December 22, 1998, the divorce in the said case was obtained in 1954 when the Civil Code provisions were still in effect.

The significance of the Van Dorn case to the development of limited recognition of divorce in the Philippines cannot be denied. The ruling has long been interpreted as severing marital ties between parties in a mixed marriage and capacitating the Filipino spouse to remarry as a necessary consequence of upholding the validity of a divorce obtained abroad by the alien spouse. In his treatise, Dr. Arturo M. Tolentino cited Van Dorn stating that "if the foreigner obtains a valid foreign divorce, the Filipino spouse shall have capacity to remarry under Philippine law." 59 In Garcia v. Recio, 60 the Court likewise cited the aforementioned case in relation to Article 26. 61
In the recent case of Republic v. Orbecido III, 62 the historical background and legislative intent behind paragraph 2, Article 26 of the Family Code were discussed, to wit:

Brief Historical Background

On July 6, 1987, then President Corazon Aquino signed into law Executive Order No. 209, otherwise known as the "Family Code," which took effect on August 3, 1988. Article 26 thereof states:

All marriages solemnized outside the Philippines in accordance with the laws in force in the country where they were solemnized, and valid there as such, shall also be valid in this country, except those prohibited under Articles 35, 37, and 38.

On July 17, 1987, shortly after the signing of the original Family Code, Executive Order No. 227 was likewise signed into law, amending Articles 26, 36, and 39 of the Family Code. A second paragraph was added to Article 26. As so amended, it now provides:

ART. 26. All marriages solemnized outside the Philippines in accordance with the laws in force in the country where they were solemnized, and valid there as such, shall also be valid in this country, except those prohibited under Articles 35(1), (4), (5) and (6), 36, 37 and 38.

Where a marriage between a Filipino citizen and a foreigner is validly celebrated and a divorce is thereafter validly obtained abroad by the alien spouse capacitating him or her to remarry, the Filipino spouse shall have capacity to remarry under Philippine law. (Emphasis supplied)

x x x x
Legislative Intent
Records of the proceedings of the Family Code deliberations showed that the intent of Paragraph 2 of Article 26, according to Judge Alicia Sempio-Diy, a member of the Civil Code Revision Committee, is to avoid the absurd situation where the Filipino spouse remains married to the alien spouse who, after obtaining a divorce, is no longer married to the Filipino spouse.

Interestingly, Paragraph 2 of Article 26 traces its origin to the 1985 case of Van Dorn v. Romillo, Jr. The Van Dorn case involved a marriage between a Filipino citizen and a foreigner. The Court held therein that a divorce decree validly obtained by the alien spouse is valid in the Philippines, and consequently, the Filipino spouse is capacitated to remarry under Philippine law. 63 (Emphasis added)

As such, the Van Dorn case is sufficient basis in resolving a situation where a divorce is validly obtained abroad by the alien spouse. With the enactment of the Family Code and paragraph 2, Article 26 thereof, our lawmakers codified the law already established through judicial precedent.1awphi1.net
Indeed, when the object of a marriage is defeated by rendering its continuance intolerable to one of the parties and productive of no possible good to the community, relief in some way should be obtainable. 64 Marriage, being a mutual and shared commitment between two parties, cannot possibly be productive of any good to the society where one is considered released from the marital bond while the other remains bound to it. Such is the state of affairs where the alien spouse obtains a valid divorce abroad against the Filipino spouse, as in this case.

Petitioners cite Articles 15 65 and 17 66 of the Civil Code in stating that the divorce is void under Philippine law insofar as Filipinos are concerned. However, in light of this Court’s rulings in the cases discussed above, the Filipino spouse should not be discriminated against in his own country if the ends of justice are to be served. 67 In Alonzo v. Intermediate Appellate Court, 68 the Court stated:

But as has also been aptly observed, we test a law by its results; and likewise, we may add, by its purposes. It is a cardinal rule that, in seeking the meaning of the law, the first concern of the judge should be to discover in its provisions the intent of the lawmaker. Unquestionably, the law should never be interpreted in such a way as to cause injustice as this is never within the legislative intent. An indispensable part of that intent, in fact, for we presume the good motives of the legislature, is to render justice.

Thus, we interpret and apply the law not independently of but in consonance with justice. Law and justice are inseparable, and we must keep them so. To be sure, there are some laws that, while generally valid, may seem arbitrary when applied in a particular case because of its peculiar circumstances. In such a situation, we are not bound, because only of our nature and functions, to apply them just the same, in slavish obedience to their language. What we do instead is find a balance between the word and the will, that justice may be done even as the law is obeyed.

As judges, we are not automatons. We do not and must not unfeelingly apply the law as it is worded, yielding like robots to the literal command without regard to its cause and consequence. "Courts are apt to err by sticking too closely to the words of a law," so we are warned, by Justice Holmes again, "where these words import a policy that goes beyond them."

x x x x

More than twenty centuries ago, Justinian defined justice "as the constant and perpetual wish to render every one his due." That wish continues to motivate this Court when it assesses the facts and the law in every case brought to it for decision. Justice is always an essential ingredient of its decisions. Thus when the facts warrants, we interpret the law in a way that will render justice, presuming that it was the intention of the lawmaker, to begin with, that the law be dispensed with justice. 69
Applying the above doctrine in the instant case, the divorce decree allegedly obtained by Merry Lee which absolutely allowed Felicisimo to remarry, would have vested Felicidad with the legal personality to file the present petition as Felicisimo’s surviving spouse. However, the records show that there is insufficient evidence to prove the validity of the divorce obtained by Merry Lee as well as the marriage of respondent and Felicisimo under the laws of the U.S.A. In Garcia v. Recio, 70 the Court laid down the specific guidelines for pleading and proving foreign law and divorce judgments. It held that presentation solely of the divorce decree is insufficient and that proof of its authenticity and due execution must be presented. Under Sections 24 and 25 of Rule 132, a writing or document may be proven as a public or official record of a foreign country by either (1) an official publication or (2) a copy thereof attested by the officer having legal custody of the document. If the record is not kept in the Philippines, such copy must be (a) accompanied by a certificate issued by the proper diplomatic or consular officer in the Philippine foreign service stationed in the foreign country in which the record is kept and (b) authenticated by the seal of his office. 71
With regard to respondent’s marriage to Felicisimo allegedly solemnized in California, U.S.A., she submitted photocopies of the Marriage Certificate and the annotated text 72 of the Family Law Act of California which purportedly show that their marriage was done in accordance with the said law. As stated in Garcia, however, the Court cannot take judicial notice of foreign laws as they must be alleged and proved. 73
Therefore, this case should be remanded to the trial court for further reception of evidence on the divorce decree obtained by Merry Lee and the marriage of respondent and Felicisimo.

Even assuming that Felicisimo was not capacitated to marry respondent in 1974, nevertheless, we find that the latter has the legal personality to file the subject petition for letters of administration, as she may be considered the co-owner of Felicisimo as regards the properties that were acquired through their joint efforts during their cohabitation.

Section 6, 74 Rule 78 of the Rules of Court states that letters of administration may be granted to the surviving spouse of the decedent. However, Section 2, Rule 79 thereof also provides in part:

SEC. 2. Contents of petition for letters of administration. – A petition for letters of administration must be filed by an interested person and must show, as far as known to the petitioner: x x x.

An "interested person" has been defined as one who would be benefited by the estate, such as an heir, or one who has a claim against the estate, such as a creditor. The interest must be material and direct, and not merely indirect or contingent. 75
In the instant case, respondent would qualify as an interested person who has a direct interest in the estate of Felicisimo by virtue of their cohabitation, the existence of which was not denied by petitioners. If she proves the validity of the divorce and Felicisimo’s capacity to remarry, but fails to prove that her marriage with him was validly performed under the laws of the U.S.A., then she may be considered as a co-owner under Article 144 76 of the Civil Code. This provision governs the property relations between parties who live together as husband and wife without the benefit of marriage, or their marriage is void from the beginning. It provides that the property acquired by either or both of them through their work or industry or their wages and salaries shall be governed by the rules on co-ownership. In a co-ownership, it is not necessary that the property be acquired through their joint labor, efforts and industry. Any property acquired during the union is prima facie presumed to have been obtained through their joint efforts. Hence, the portions belonging to the co-owners shall be presumed equal, unless the contrary is proven. 77
Meanwhile, if respondent fails to prove the validity of both the divorce and the marriage, the applicable provision would be Article 148 of the Family Code which has filled the hiatus in Article 144 of the Civil Code by expressly regulating the property relations of couples living together as husband and wife but are incapacitated to marry. 78 In Saguid v. Court of Appeals, 79 we held that even if the cohabitation or the acquisition of property occurred before the Family Code took effect, Article 148 governs. 80 The Court described the property regime under this provision as follows:

The regime of limited co-ownership of property governing the union of parties who are not legally capacitated to marry each other, but who nonetheless live together as husband and wife, applies to properties acquired during said cohabitation in proportion to their respective contributions. Co-ownership will only be up to the extent of the proven actual contribution of money, property or industry. Absent proof of the extent thereof, their contributions and corresponding shares shall be presumed to be equal.

x x x x

In the cases of Agapay v. Palang, and Tumlos v. Fernandez, which involved the issue of co-ownership of properties acquired by the parties to a bigamous marriage and an adulterous relationship, respectively, we ruled that proof of actual contribution in the acquisition of the property is essential. x x x

As in other civil cases, the burden of proof rests upon the party who, as determined by the pleadings or the nature of the case, asserts an affirmative issue. Contentions must be proved by competent evidence and reliance must be had on the strength of the party’s own evidence and not upon the weakness of the opponent’s defense. x x x 81
In view of the foregoing, we find that respondent’s legal capacity to file the subject petition for letters of administration may arise from her status as the surviving wife of Felicisimo or as his co-owner under Article 144 of the Civil Code or Article 148 of the Family Code.

WHEREFORE, the petition is DENIED. The Decision of the Court of Appeals reinstating and affirming the February 28, 1994 Order of the Regional Trial Court which denied petitioners’ motion to dismiss and its October 24, 1994 Order which dismissed petitioners’ motion for reconsideration is AFFIRMED. Let this case be REMANDED to the trial court for further proceedings.

SO ORDERED.

CASE UNDER RULE 86 (SEC. 8-14)

G.R. No. 33023. September 16, 1930.

Intestate estate of Concepcion Gerona. IGNACIO ARROYO, Petitioner-Appellee, v. JACOBA GERONA, ET AL., Movants-Appellants.

Zulueta & Zulueta, for Appellants.
William E. Greenbaum, for Appellee.


SYLLABUS
1. DESCENT AND DISTRIBUTION; APPROVAL OF AGREEMENT OF PARTITION; SUBSEQUENT ANNULMENT. — The court that approved the partition and the agreement ratifying the same may annul both in case such approval was obtained by deceit or fraud; and the petition must be filed in the intestate proceedings, for the general rule is, that probate courts are authorized to vacate any decree or judgment procured by fraud, not only while the proceedings in the course of which it was issued are pending, but even during a reasonable time thereafter.

D E C I S I O N


VILLAMOR, J.:

In the course of the intestate proceedings of the estate of Concepcion Gerona, Ingacio Arroyo filed an application on September 5, 1928, alleging that Victor, Jacoba, Patricia, Ciriaca, and Clara, surnamed Gerona, being all of age, executed an agreement of partition and adjudication of the estate of Concepcion Gerona by virtue of which they assigned to the applicant all the estate of the late Concepcion Gerona, renouncing what ever rights they had or might have thereafter to said property ceded to them by said agreement. For which reason Ignacio Arroyo prayed the court to declare him to be the sole assignee or successor and heir of the later Concepcion Gerona.

On October 8, 1928, the court issued an order declaring the following as sole heirs of the late Concepcion Gerona: Ignacio Arroyo, Victor, Jacoba, Patricia, Ciriaca, and Clara, also surnamed Gerona; and in view of the agreement of partition and adjudication of the estate, Exhibit A, executed by said heirs who were all of age, together with the express waiver made in favor of Ignacio Arroyo with respect to the property assigned thereby, particularly one-half of lot No. 255 and lot No. 1175, and, furthermore, in view of the fact that the later Concepcion Gerona left no debts nor claims against her estate, the court ratified and approved said agreement Exhibit A, in respect to the adjudication made therein in favor of each of said heirs who signed it, and particularly that of lot No. 1175 and one- half of lot No. 255 in favor of the heir Ignacio Arroyo, according to the terms therein set forth; and, lastly, the court declared the proceeding closed and at an end pursuant to section 596 of the Code of Civil Procedure.

On December 1, 1928, Ignacio Arroyo submitted to the court the receipt of the "Inheritance Tax Returns" together with the communication of the Collector of Internal Revenue, annexes A and B.

On July 6, 1929, the court, considering that Maria Gerona had not signified her acquiescence in the ratification of the deed of partition of June 13, 1913, stayed the approval of the stipulation pending the personal acquiescence of said interested party Maria Gerona.

The stipulation referred to by the court reads as follows:jgc:chanrobles.com.ph

"Come now Ignacio Arroyo, in his own behalf, and the heirs of Victor Gerona, through the undersigned counsel, and to the honorable court respectfully states:jgc:chanrobles.com.ph

"That on October 8, 1928, this court declared the following to be the sole heirs of the late Concepcion Gerona: Ignacio Arroyo, Victor, Jacoba, Patricia, Ciriaca, and Clara, surnamed Gerona.

"That in accordance with the agreement of partition and adjudication dated June 13, 1913, Ignacio Arroyo paid Victor Gerona, in addition to certain parcels of land, the sum of one thousand pesos (P1,000).

"That when Victor Gerona died, his children Maria and Blas Gerona inherited his estate.

"That in consideration of the amount of ten thousand pesos (P10,000) paid to them by the other heir, Ignacio Arroyo, in three installments, to wit:jgc:chanrobles.com.ph

"Four thousand pesos (P4,000) at the time this agreement is signed, three thousand pesos (P3,000) on the 1st of July, 1930; and the remaining three thousand pesos (P3,000) on July 1st, 1931.

"In consideration, then, of then thousand pesos (P10,000) paid as described in the foregoing paragraph, and of the amount of money which their later father Victor received of Ignacio Arroyo, together with some parcels of land in virtue of the agreement of June 13, 1913, Maria and Blas, surnamed Gerona, do hereby renounce whatever right, title, and interest they have or might have in the estate of Concepcion Gerona.

"That both parties do hereby ratify the deeds executed on June 13, 1913, and on the 
27th of September, 1928.

"That both parties accept this agreement as executed and signed by Ignacio Arroyo and the attorney for the heirs of Victor Gerona.

"Iloilo, July 5, 1929.

(Sgd.) "IGNACIO ARROYO

(Sgd.) "JOSE C. ZULUETA

"Attorney for the heirs of Victor Gerona

"We agree:chanrob1es virtual 1aw library


(Sgd.) "BLAS GERONA

(Sgd.) "MARIA GERONA

(Sgd.) "TORIBIO GARINGALAO"

On the 9th of July, 1929, counsel for Jacoba, Ciriaca, Clara, and Patricia, surnamed Gerona, petitioned the court, for the reasons stated, to annul the deed of June 13, 193, as being contrary to the law, and that of September 27, 1928, as having been surreptitiously and fraudulently executed, thereby rendering nugatory the order issued on October 8, 1928, permitting the summary partition of the estate of the deceased Maria Concepcion Gerona; and that a judicial administrator be appointed for said estate of the late Maria Concepcion Gerona, the suppliants proposing Luis Servando, upon furnishing a bond, the amount of which to be fixed by the court, taking into consideration the fact that all the estate is in the form of realty, and that Ignacio Arroyo claims an interest therein adverse to the heirs of the decedent Concepcion Gerona.

Counsel for Ignacio Arroyo objected to the petition upon the grounds set forth in a memorandum filed on July 19, 1929.

On September 18, 1929, the court ruled itself incompetent to grant the petition filed by Ciriaca, Jacoba, Clara, and Patricia, surnamed Gerona, and dismissed the motion, without passing upon the validity of the agreements entered into on July 13, 1913, and on September 27, 1928, which were left for decision in an ordinary suit.

On October 12, 1929, counsel for the movants petitioned for the reconsideration of the former ruling, which the attorney for Ignacio Arroyo opposed on 17th of October, 1929. On October 29, 1929, the court denied the motion for reconsideration. Exception was taken to the orders of September 18 and October 19, 1929, and, upon filing a five-hundred-peso bond, the record on appeal was submitted for approval.

The only question raised by this appeal is: Can the court the approved the agreement of partition dated June 13, 1913, annual said agreement and vacate the order approving it on the ground of fraud?

The court below held that in the course of the intestate proceedings of Concepcion Gerona, it could not entertain a petition for the annulment of the agreements made on June 13, 1913, and on September 27, 1928, attached as annexes A and B to the appellee’s brief, for the reason that the question of the nullity of the deed of partition comes within the jurisdiction of the ordinary and not the probate court.

We are opinion that the court which possessed jurisdiction to approve said agreement of partition made by heirs who are all of age, certainly binds all of them, especially when judicially approved. This court so held in Centeno v. Centeno (54 Phil., 322, 339):jgc:chanrobles.com.ph

"While it is true that the partition agreement was made by all the heirs extrajudicially, in submitting it to the court for approval, and in being approved by the latter after having announced the hearing through publication in the newspapers, said extrajudicial agreement of partition became judicial, and the order of the court approving it and declaring the respective testamentary proceedings involving the estates of the deceased spouses closed, became final and absolute, and binding upon all the parties who took part in the said partition agreement, and acquiesced therein. . . ." (Text of the decision.)

But this does not mean that none of the participants may thereafter ask for the annulment or rescission of the agreement upon discovering the fraud, deceit, mistake, or some other defect has vitiated the consent given, provided the action is brought within the statutory period. Of course, if the estate has passed to the heirs by virtue of the agreement of partition, there is nothing to administer and the intestate proceedings must be deemed terminated. But if the agreement of partition be successfully impugned, if it be shown that fraud was practiced in the compromised between the parties, then an administrator may properly be appointed to take charge of the estate with a view to its just distribution in accordance with the law.

Section 598 of the Code of Civil Procedure provides:jgc:chanrobles.com.ph

"SEC. 598. Liability of Distributees. — But if it shall appear, at any time within two years after the settlement and distribution of an estate in accordance with the provisions of either of the preceding sections of this chapter, that there are debts outstanding against the estate which have not been paid, or that an heirs or other persons has been unduly deprived of his lawful participation in the estate, any creditor, heir, or other such person, may compel the settlement of the estate in the courts in the manner hereinafter provided, unless his credit or lawful participation in the estate shall be paid, with in interest. The courts shall then appoint an administrator who may recover the assets of the estate for the purpose of paying such credit or lawful participation; and the real estate belonging to the deceased shall remain charged with the liability to creditors, heirs or other persons for the full period of two years after such distribution, notwithstanding any transfer thereof that may have been made." (As amended by Act No. 2331.)

It should be borne in mind that the appellee was appointed guardian of the person and estate of the late Concepcion Gerona, and was by law deemed the administrator of said estate, the subject matter of the agreements in question which, it is alleged, were fraudulently procured. On October 8, 1928, the court issued an order closing the intestate proceedings of the late Concepcion Gerona, pursuant to section 596 of the Code of Civil Procedure. But the record shows that on the 6th of July 1929, the court withheld its approval of the stipulation ratifying the partition agreed upon dated June 13, 1913, pending the consent of the interested party, Maria Gerona, which was given on the 5th of said month of July. Up to this date, then, on July 9, 1929, the instant motion was filed by the appellants, which originated this appeal.

The motion, then, was filed within the statutory period prescribed in section 598 of the Code of Civil Procedure.

Taking up the question of jurisdiction of the court to entertain the appellant’s motion filed on July 9, 1929, it must be remembered that in Benedicto v. Javellana (10 Phil., 197), this court held that all demands and claims filed by any heir, legatee, or party in interest to a testate or intestate succession, shall be acted upon and decided in the same special proceedings, and not in a separate action, and the judge who has jurisdiction over the administration of the inheritance, and who, when the time comes, will be called upon to divide and adjudicate it to the interested parties, shall take cognizance of all such questions.

In our opinion, the court that approved the partition and the agreement in ratification thereof may annul both whenever, as it is here alleged, the approval was obtained by deceit or fraud, and the petition must be filed in the course of the intestate proceedings, for it is generally admitted that probate courts are authorized to vacate any decree or judgment procured by fraud, not only while the proceedings in the course of which it was issued are pending, but even, as in this case, within a reasonable time thereafter. In 11 Cyc., page 799, we come upon the following:jgc:chanrobles.com.ph

". . . where equitable powers are possessed in probate matters orders for allowances may be set aside, after the term, for fraud or mistake (Schlink v. Maxton, 48 Ill. App., 471). So the court may pass upon the nullity or rescission of its own decrees or judgments (Darse v. Leaumont, 5 Rob. [La. ], 284; Harty v. Harty, 8 Mart., N. S. [La. ], 518) and may within a reasonable time revoke or correct an order of ratification of a sale procured by honest mistake or by deceit (Montgomery v. Williamson, 37 Md., 421). So the power exists independent of the statute to revoke letters testamentary or of administration when issued without jurisdiction, or irregularly, illegally, or for a special cause which has ceased to exist. (Morgan v. Dodge, 44 N. H., 255; 82 Am. Dec., 213.) And the surrogate, in court or out of court, has power to open, vacate, modify, or set aside, or to enter as of a former time, a decree or other of his court; or to grant a new trial or a new hearing for fraud, newly discovered evidence, clerical error, or other sufficient cause."cralaw virtua1aw library

In the case of Estate of Leavens (65 Wis., 440), the Supreme Court of Wisconsin held:jgc:chanrobles.com.ph

"‘The county court, sitting as a probate court, may, at any time, in furtherance of justice, revoke an order which has been irregularly made or procured by fraud.’ The propriety of that determination by this court, as limited in the case of Betts v. Shotton, supra, has never been questioned, and it has been reiterated in the opinions of this court in the several cases above cited. (See In re Fisher, 15 Wis., 511; Betts v. Shotton, 27 Wis., 667; Archer v. Meadows, 33 Wis., 166; Baker v. Baker, 51 Wis., 538, 548; Brooks v. Chappell, 34 Wis., 405.) A like rule has been adopted for the probate courts of New York (See Campbell v. Thatcher, 54 Barb., 382, 386; Pew v. Hastings, 1 Barb. Ch., 452; Proctor v. Wanmaker, 1 Barb. Ch., 302; Sipperly v. Baucus, 24 N. Y., 46; Vreedenburgh v. Calf, 9 Paige 128; Skidmore v. Davies, 10 Paige, 316); also by the courts of Massachusetts (See Waters v. Stickney, 12 Allen, 1; Richardson v. Hazelton, 101 Mass., 108). In some courts this proceeding to set aside an order of the probate court which has been irregularly or fraudulently made, is treated as a bill of review in such court. (See Mauro v. Ritchie, 3 Cranch, C. C., 169.)." . . The court, under the authorities cited, certainly has the power to vacate the order procured by the fraud of the administrator; and when that is vacated, there would seem to be no reason why the administrator may not be required to again render his account, and, when such account is rendered, why another order of distribution may not be made to such persons as shall appear to be entitled to the same."cralaw virtua1aw library

Justice Cassoday, concurring, said:jgc:chanrobles.com.ph

"The enlarged jurisdiction given to country courts by other statute, in matters probate and the settlement of estates, seems to be sufficient to authorize them to grant relief of the nature here sought."cralaw virtua1aw library

Justice Lyon said:jgc:chanrobles.com.ph

"I concur in the judgment of the court of the grounds that the county court has ample power to grant the petitioner substantial relief, and that his petition show she is in a position to attack the validity of the order of distribution, and is entitled to some relief . . ."cralaw virtua1aw library

In the case of the City of Chicago v. Nodeck (202 Ill., 257), the Supreme Court of Illinois ruled as follows:jgc:chanrobles.com.ph

". . . the rule, that a court has no power to set aside its judgment at a subsequent term, is subject to several exceptions. . . . Another exception to the rule is that, where a judgment has been obtained through fraud, such fact constituted a sufficient reason for vacating it after the term at which it was rendered. (17 Am. & Eng. Ency. of Law, 2d ed., p. 827; Walker v. Shreve, 87 Ill., 474; Chicago Building Society v. Haas, 111 id., 176; Ward v. Durham, 134 id., 195; Mitchell v. Shaneberg, 149 id., 420; Wright v. Simpson, 200 id., 56.)

". . . But, even if there were any doubt as to the question whether or not the court has jurisdiction to enter the judgment, there can be no doubt that the making of the estimate, which included the paving of these approaches to the viaduct, and the passage of the ordinance, which required the property owners to pay for such part of the pavement, amounted to a fraud against the property owners. This elements of fraud entered so largely into the judgment itself, that it justified the court in vacating the judgment at a term subsequent to the term, at which it was entered."cralaw virtua1aw library

In Montgomery v. Williamson (37 Md., 421), the Supreme Court of Maryland stated as follows:jgc:chanrobles.com.ph

"It seems to have been supposed that as there is no express authority to be found in the statute, the rescinding of the order of ratification would be the exercise of constructive authority which the court is forbidden to exercise. But this objection is fully answered by the Court of Appeals, in the case of Raborg v. Hammond (2 H. & G., 42, 51), in considering the power of the Orphan’s Court to revoke letters of administration, when improvidently granted, and where to the exercise of the power, the same objection was urged as to the jurisdiction in this case. The court said: ’But to this it may be answered that we deem the power of revocation, under such circumstances, as necessarily inherent in the Orphans’ Courts, and a part and of the essence of the power delegated to them, of granting administration.’ In confirmation of which, See 3 Bac. Ab., 50, where speaking of the ecclesiastical tribunals of England, in reference to this power, it is stated that ’it would be absurd to allow a court jurisdiction herein, and at the same time deprive them of the liberty of vacating and setting aside an act of their own, which was obtained from them by deceit and imposition.’"

In view of the foregoing, the orders appealed from are reversed, and let the record be remanded to the court below with instructions to proceed to try the claims set up by the appellants, and thereafter let the proper order be issued in accordance with law and the evidence. With any pronouncement as to costs. So ordered.

CASE UNDER RULE 91 (SEC. 3-5)
REPUBLIC OF THE PHILIPPINES represented by the BOARD OF LIQUIDATORS, Petitioners, v. HON. INTERMEDIATE APPELLATE COURT and CITY OF ZAMBOANGA, Respondents.
G.R. No. L-73831. February 27, 1987
CRUZ, J.:

The instant case presents an issue of first impression, the respondent court having decided a question of substance not heretofore determined by this Court. The matter is now before Us in this petition for review praying for the reversal of the decision below escheating a parcel of land in favor of the City of Zamboanga.

The property in dispute was among the lands taken over by the United States Government under the Philippine Property Act of 1946 enacted by the American Congress. It was registered in 1930 under Transfer Certificate of Title No. 9509 of the Register of Deeds of Zamboanga in the name of Kantiro Koyama, a Japanese national, who has not been heard from since the end of World War II 1 Under the said Act, the land was supposed to be transferred to the Republic of the Philippines, pursuant to its Section 3 reading as follows:

"All property vested in or transferred to the President of the United States, the Alien Property Custodian, or any such officer or agency as the President of the United States may designate under the Trading with the Enemy act, as amended, which was located in the Philippines at the time of such vesting, or the proceeds thereof, and which shall remain after the satisfaction of any claim payable under the Trading with the Enemy Act, costs and expenses of administration as may by law be charged against such property or proceeds, shall be transferred by the president of the United States to the Republic of the Philippines."

The transfer was never made, however, and the property remained registered in the name of Koyama. Nevertheless, the lot has since 1978 been covered by Tax Declaration No. 42644 in the name of the Republic of the Philippines with the Board of Liquidators as administrator. 2

Earlier, in 1976, the Republic of the Philippines had filed escheat proceedings against the said property, claiming that the registered owner of the land "had been absent for the past ten years or more and he, therefore, may be presumed dead for the purpose of appointing his successor." It also alleged that since he left no heirs or persons entitled to the aforementioned property, the State should inherit the same in accordance with Rule 91 of the Rules of Court. 3

After the required publications, hearing was held at which the City of Zamboanga did not appear and no claim or opposition was filed by any party. The Solicitor General allowed the appearance of the Board of Liquidators as administrator of the disputed land and the City Fiscal of Zamboanga City did not object. 4 Finally, the trial court declared the property —

". . . escheated to the State in favor of the City of Zamboanga where the property is located for the benefit of public schools and public charitable institutions and centers in the City of Zamboanga."

Not satisfied with the decision, the petitioner elevated the same to the Intermediate Appellate Court, where it was affirmed. The respondent court held that the City of Zamboanga — which had later intervened with leave of court — was entitled to the property in question under the provision of Section 3, Rule 91 of the Rules of Court, providing that —

"Sec. 3. Hearing and judgment. — Upon satisfactory proof in open court on the date fixed in the order that such order has been published as directed and that the person died intestate, seized of real or personal property in the Philippines, leaving no heir or person entitled to the same, and no sufficient cause being shown to the contrary, the court shall adjudge that the estate of the deceased in the Philippines, after the payment of just debts and charges, shall escheat; and shall, pursuant to law, assign the personal estate to the municipality or city where he last resided in the Philippines, and the real estate to the municipalities or cities, respectively, in which the same is situated. If the deceased never resided in the Philippines, the whole estate may be assigned to the respective municipalities or cities where the same is located. Such estate shall be for the benefit of public schools, and public charitable institutions and centers in said municipalities or cities.

"The court, at the instance of an interested party, or on its own motion, may order the establishment of a permanent trust, so that only the income from the property shall be used."

In so ruling, the respondent court rejected the position taken by the petitioner which it asks us now to consider as its justification for the reversal of the appealed decision. That position, simply stated, is that there was a mere oversight on the part of the American government which prevented the formality of a transfer of the property to the Philippine government. That neglect should not divest the Republic of the property which under the spirit and intendment of the Philippine Property Act of 1946 should belong to it as successor-in-interest of the United States. 5

Oversight or not, says the respondent court, the fact is that the property was not transferred as required by the said law. Hence, it was properly escheated to the City of Zamboanga, on the unrebutted presumption that the registered owner was already dead, and there being no heirs or other claimants to the land in question. Moreover, the Board of Liquidators had no personality to claim the land because it had the authority to administer only those properties that had been transferred by the U.S. Alien Property Custodian to the Republic of the Philippines. 6

We reverse, We rule for the petitioner.

It is clear, and the respondent City of Zamboanga does not deny it, that there was mere inadvertence on the part of the American government in omitting to transfer the disputed land to the Republic of the Philippines. The obvious purpose of the Act was to turn over to the Philippine government all enemy properties situated in its territory that had been seized and were being held for the time being by the United States, which was then exercising sovereignty over the Philippines. The transfer of such enemy properties to the Philippine Republic was one of the acts by which the United States acknowledged the elevation of this country to the status of a sovereign state on July 4, 1946.

While it is true that there are no records of such transfer, we may presume that such transfer was made. The lack of such records does not mean that it was not made as this would run counter to the mandate of the Philippine Property Act of 1946, which, to repeat, intended to vest title in the Philippines enemy properties found in its territory. It would be more reasonable to suppose that the President of the United States, or the person acting under his authority, complied with, rather than neglected (and so violated) this requirement of Section 3 of the said Act, if only on the basis of the presumption of the regularity of official functions. In the extreme, we can even say that this section legally effected the transfer, to be evidenced later by the formality of the corresponding deed, and that the lack of such deed does not mean that no transfer was made. Otherwise, we would have to face the dubious conclusion that the said property is still owned and so still subject to disposition by the United States.

In support of its position, the City of Zamboanga argues, without much spirit, that anyway the land in question has an area of only 4,533 square meters and that for all practical purposes it can be better administered and used by the city authorities. 7 Perhaps so; but surely that is not the point. We are dealing here not with the pragmatic question of who can benefit more from the disputed property but with the legal question of who is its legal owner. That is the point.

We hold that where it comes to ordinary real properties the owners of which may be presumed dead and left no heirs, the same may be escheated, conformably to Rule 91 of the Rules of Court, in favor of the political subdivisions in which they are located. The said Rule, however, does not cover properties taken from enemy nationals as a result of World War II and required to be transferred to the Republic of the Philippines by the United States in accordance with its own enactment commonly known as the Philippine Property Act of 1946. Such properties, including the land in dispute, belong to the Philippine government not by virtue of the escheat proceedings but on the strength of the transfer authorized and required by the said Act.

It may really be that, for practical reasons, the disputed property should be entrusted to the City of Zamboanga, for the purposes indicated in the Rules of Court. That may still be effected. But this will require a transfer of the land to the city by the Republic of the Philippines, to which it belongs and which has the power to dispose of it.

WHEREFORE, the appealed decision is reversed and another one is hereby entered declaring the Republic of the Philippines to be the legal owner of the land subject of the instant petition. No costs.

SO ORDERED.

CASE UNDER RULE 98 (SEC. 5-6
TRUSTEESHIP OF THE MINORS BENIGNO, ANGELA and ANTONIO, all surnamed PEREZ Y TUASON,

PHILIPPINE NATIONAL BANK, Judicial Guardian, J. ANTONIO ARANETA, trustee-appellee,

vs.

ANTONIO M. PEREZ, judicial guardian-appellant.
G.R. Nos. L-16185-86             May 31, 1962

CONCEPCION, J.:
These are two (2) incidents of the trusteeship of the minors Benigno, Angela and Antonio, all surnamed Perez Y Tuason. The issue in G.R. No. L-16185 is whether or not the trustee, J. Antonio Araneta — hereinafter referred to as the appellee — may be allowed to pay a sum of money to the law firm, Araneta & Araneta, of which he is a member, for services rendered to him, in his aforementioned capacity as such trustee, in several judicial proceedings, whereas G.R. No. L-16186 concerns the question whether the purchase of certain shares of stock nude by the appellee for the benefit of the trusteeship merits judicial approval. Both questions were decided by the Court of First Instance of Rizal (Quezon City Branch) in the affirmative. Hence, this appeal by Antonio M. Perez — hereinafter referred to as the appellant — as guardian of the person of said minors.

With respect to G.R. No. L-16185, it appears that the law firm Araneta & Araneta, through its assistant, Atty. Francisco T. Papa, had rendered services, as counsel for the appellee, in connection with the following:

1. The approval of his accounts for January to March, 1956, which were objected to by the appellant. Said objection was, on October 19, 1956, overruled by the lower court, the action of which was affirmed by this Court in G.R. No. L-11788, on May 16, 1958, on appeal taken by appellant.

2. The appellee's accounts for April to June, 1957; which were approved by the lower court on July 13, 1957, despite appellant's objection thereto. Although appellant appealed to the Supreme Court, he, subsequently, withdrew the appeal.

3. In 1958, appellant instituted CA-G.R. No. 22810-R of the Court of Appeals for a writ of certiorari and mandamus against the appellee and the lower court, the latter having sustained the action of the appellee in withholding certain sums from the shares of the minors aforementioned in the net income of the trust estate for July to September, 1957, in view of the appellant's refusal to reimburse to said estate identical sums received in the form of allowances for the period from April to June, 1957, in excess of the shares of said minors in the net income for that period. After appropriate proceedings, the Court of Appeals rendered a decision on June 25, 1958, dismissing said petition.

The lower court authorized the payment of P5,500.00 for the services thus rendered by Araneta & Araneta, which appellant assails upon the ground that, pursuant to Section 7 of Rule 86 of the Rules of Court:

When the executor or administrator is an attorney he shall not charge against the estate any professional fees for legal services rendered by him.

that the services above referred to inured to the benefit, not of the trust estate, but of the trustee; that the amount of the award is excessive; and that the lower court should have required the introduction of evidence on the extent of the services rendered by the aforementioned law firm before making said award.

Appellant's pretense is untenable. Said Section 7 of Rule 86 refers only to "executors or administrators" of the estate of deceased persons, and does not necessarily apply to trustees. It is true that some functions of the former bear a close analogy with those of the latter. Moreover, a trustee, like, an executor or administrator, holds an office of trust, particularly when, as in the case of appellee herein, the trustee acts as such under judicial authority. Hence, generally, the policy set forth in said Section 7 of Rule 86 — basically sound and wise as it is — should be applicable to trustees. The duties of executors or administrators are, however, fixed and/or limited by law, whereas those of trustee of an express trust — like that which we have under consideration — are, usually, governed by the intention of the trustor or of the parties, if established by contract (Art. 1441, Civil Code of the Philippines). Besides, the duties of trustees may cover a much wider range than those of executors or administrators of the estate of deceased persons. Again the application of Section 7 of Rule 86 to all trusteeships without distinction may dissuade deserving persons from accepting the position of trustee and consequently have a deterrent effect upon the establishment of trusts, at a time when a sizeable part of the burden to undertake important and even essential activities in advanced and/or developing communities or states, particularly in the field of education, science and social welfare, is borne by foundations or other similar organizations based upon the principles of trust. We believe it, therefore, to be the better policy to acknowledge the authority of courts of justice to exercise a sound judgment in determining, in the light of the peculiar circumstances obtaining in each case, whether or not a trustee shall be allowed to pay attorney's fees and charge the same against the trust estate, independently of his compensation as a trustee.

In the case at bar, considering that the appellee was merely defending himself in the proceedings that required the services of counsel; that in each case the stand taken by the appellee was upheld by the court; that the will creating the trust and designating the appellee as trustee explicitly grants him the right to collect for his services such reasonable fees; that, in view of the nature of the relations between the trustor and the trustee, on the one hand, and the trustor and appellant on the other, there can be little doubt but that the trustor would have sanctioned the payment of the attorney's fees involved in this incident; and that it may have been more costly for the trust estate to engage the services of a law firm other than that of Araneta & Araneta, we are not prepared to hold that the lower court has erred in authorizing the payment of said attorney's fees by herein appellee. 

For the rest, it is well settled that "a trustee may be indemnified out of the trust estate for his expenses in rendering and proving his accounts and for costs and counsel fees" 
in connection therewith (54 Am. Jur. 415-416), apart from the fact that the nature of the professional services in question appeared in the records before the lower court and that the amount of P5,500 fixed by the same as compensation for such services is not excessive.

Referring now to G.R. No. L-16186, it appears that from July to September, 1958, the appellee had bought for the trust estate, through a broker (Pedro Nolasco da Silva & Co.), a total of 118 common shares of stock of the Philippine-American Drug Co. at P100 each, and that, upon submission of appellee's accounts for said period, appellant objected to the items of expenses relative to the acquisition of said common shares, upon the ground that the investment therein is "unwise in that (the operation of) said company has not, to our knowledge, proved profitable and unlawful in that it is actually an act of self-dealing between the trustee and the beneficiaries of the trust", because the former (appellee) is, also, a stockholder of said company. After the introduction of the evidence of both parties, the lower court overruled the objection and approved said accounts.

It is not disputed that appellee holds, in his individual capacity, 199 out of 30,000 common shares of stock of the Philippine-American Drug Co., whereas his children own 270 out of 5,000 preferred shares of stock of the same enterprise. As a consequence, the interest of appellees and his children in said company is not such as to warrant the charge that the purchase of 118 common stocks for the trust estate amounts to self-dealing by the appellee with himself. What is more, said purchase by the trustee may be considered as an indication that he had displayed in the management of the trust estate the same interest he had in the protection of his own property.

Upon the other hand, it has, also, been established that the book value of each of said 118 common shares of stock, purchased by the trustee at P100 each, is P202.80; that in 1954 the Philippine-American Drug Co. had paid a cash dividend of 6%, side from declaring a 33-1/3% stock dividend for its common shares; and that 6-½ % and 4% cash dividends were paid in 1955 and 1957, respectively. Furthermore, the statement of accounts of the company for the years 1954, 1955, 1956 and 1957, satisfied the lower court that the enterprise "is financially stable and sound". Under the circumstances, we cannot say that the investment in question is unwise.

Appellant's allegation to the effect that shares of stock of the San Miguel Brewery pay higher returns, even if true, does not establish his pretense. Whether an investment is good or not does not depend upon the general, abstract possibility of better investments. Again, one factor that should be taken into account is the degree of influence that the investor may have upon the management of the enterprise concerned, which appellee admittedly has in the Philippine-American Drug Co., but which it is not claimed he wields in the San Miguel Brewery Co.

WHEREFORE, the orders appealed from are hereby affirmed, with costs against the appellant. It is so ordered.

Padilla, Reyes, J.B.L., Barrera, Paredes and Dizon, JJ., concur.

Bengzon, C.J., is on leave.

Bautista Angelo, J., concurs in the result.

CASE UNDER RULE 103 (SEC. 4-6)
G.R. No. L-31065 February 15, 1990

REPUBLIC OF THE PHILIPPINES, petitioner,
vs.
HON. PIO R. MARCOS, Judge of the Court of First Instance of Baguio and Benguet and PANG CHA QUEN representing the minor, MAY SIA alias MANMAN HUANG, respondents.

Sinforoso Fangonil for private respondent.
GRIÑO-AQUINO, J.:
This is a petition for review of the order dated February 12, 1969 of respondent Judge Pio R. Marcos of the then Court of First Instance, now Regional Trial Court of Baguio and Benguet, granting the petition for change of name under Rule 103 of the Rules of Court and authorizing "the name of the minor child May Sia alias Manman Huang, also known as Mary Pang [to] be changed to Mary Pang De la Cruz" (p. 12, Rollo).

On March 30, 1968, a verified petition was filed by private respondent Pang Cha Quen alleging that she is a citizen of Nationalist China, married to Alfredo De la Cruz, a Filipino citizen; that she had resided in Baguio City since her birth on January 29, 1930; that by a previous marriage to Sia Bian alias Huang Tzeh Lik, a citizen of Nationalist China, she gave birth to a daughter, May Sia alias Manman Huang on January 28, 1958 in the City of Manila; that on January 12, 1959, she caused her daughter to be registered as an alien under the name of Mary Pang, i.e., using the maternal surname, because the child's father had abandoned them; that her daughter has always used the name Mary Pang at home and in the Baguio Chinese Patriotic School where she studies; that on August 16, 1966, petitioner Pang Cha Quen married Alfredo De la Cruz; that as her daughter has grown to love and recognize her stepfather, Alfredo De la Cruz, as her own father, she desires to adopt and use his surname "De la Cruz" in addition to her name "Mary Pang" so that her full name shall be Mary Pang De la Cruz; that Alfredo De la Cruz gave his conformity to the petition by signing at the bottom of the pleading; that the petition was not made for the purpose of concealing a crime as her ten-year old daughter has not committed any, nor to evade the execution of a judgment as she has never been sued in court, and the petition is not intended to cause damage or prejudice to any third person. She prayed that her daughter be allowed to change her name from May Sia, alias Manman Huang, to Mary Pang De la Cruz.

On April 4, 1968, respondent Judge issued an order setting the hearing of the petition on September 16, 1968 at 9:00 o'clock in the morning and inviting all interested persons to appear and show cause, if any, why the petition should not be granted. The order also directed that it be published at the expense of the petitioner in the Baguio and Midland Courier, a newspaper of general circulation in Baguio City and Mountain Province, once a week for three (3) consecutive weeks, the first publication to be made as soon as possible. The order also commanded that the Solicitor General and the City Attorney of Baguio be furnished copies of the order and petition.

On September 16, 1968, when the petition was called for hearing, nobody opposed it. Upon motion of petitioner's counsel, respondent Judge authorized the Clerk of Court or his deputy to receive the evidence of the petitioner, Pang Cha Quen.

Finding the petition meritorious, respondent Judge issued an order on February 12, 1969 authorizing the name of the minor, May Sia alias Manman Huang, also known as Mary Pang, to be changed to Mary Pang De la Cruz.

The Government, through the Solicitor General, appealed to the Supreme Court on the ground that the court's order is contrary to law.

In its petition f�r review, the Government raised two (2) issues namely: (1) whether or not respondent Judge had acquired jurisdiction over the case; and (2) whether respondent Judge erred in granting the petition although private respondent Pang Cha Quen failed to adduce proper and reasonable cause for changing the name of the minor "May Sia" alias Manman Huang."

On the first issue, the Government pointed out that the captions of the petition and of the published order of the court did not include the name "Mary Pang" as one of the names that the minor has allegedly been using, hence, the petition and the published order contain a fatal jurisdictional defect.

The Government's contention is well-taken. Thus did we rule in the case of Jesus Ng 
Yao Siong vs. Republic, 16 SCRA 483, 487-88:

Petitioner himself admits that he is known by all these names. This gives rise to the necessity of including his aliases in the title of the petition not only in the body thereof.

xxx xxx xxx

We accordingly hold that for a publication of a petition for a change of name to be valid, the title thereof should include, first, his real name, and second, his aliases, if any

In Republic vs. Zosa, G.R. No. 48762, September 12, 1988, this Court explained the reason for the rule requiring the inclusion of the name sought to be adopted and the other names or aliases of the applicant in the title of the petition, or in the caption of the published order. It is that the ordinary reader only glances fleetingly at the caption of the published order or the title of the petition in a special proceeding for a change of name. Only if the caption or the title strikes him because one or all of the names mentioned are familiar to him, does he proceed to read the contents of the order. The probability is great that he will not notice the other names or aliases of the applicant if they are mentioned only in the body of the order or petition.

In the case at bar, the caption of both the verified petition dated March 30,1968, and the published order of the trial court dated April 4, 1968 read, thus:

IN RE: PETITION FOR CHANGE OF NAME OF THE MINOR MAY SIA ALIAS MANMAN HUANG TO MARY PANG DE LA CRUZ, PANG CHA QUEN, Petitioner. (P. 15, Rollo.)

The omission of her other alias-- "Mary Pang"-- in the captions of the court's order and of the petition defeats the purpose of the publication. In view of that defect, the trial court did not acquire jurisdiction over the subject of the proceedings, i.e., the various names and aliases of the petitioner which she wished to change to "Mary Pang De la Cruz."

In Go Chin Beng vs. Republic, L-29574, August 18, 1972, we held that all aliases of the applicant must be set forth in the title of the published petition, for the omission of any of such aliases, would be fatal to the petition even if such other aliases are mentioned in the body of the petition.

The second ground for the Government's appeal is the failure of the petitioner below, Pang Cha Quen, to state a proper and reasonable cause for changing the name/names of her daughter.

The following have been considered valid grounds for a change of name:

(1) when the name is ridiculous, dishonorable, or extremely difficult to write or pronounce;

(2) when the change results as a legal consequence, as in legitimation;

(3) when the change will avoid confusion (Haw Liong vs. Republic, L-21194, April 29,1966; Chill Hap Chin vs. Republic, L-20018, April 30, 1966; Republic vs. Tanada, et al., L-31563, November 29, 1971; Alfon vs. Republic, I,51201, May 29, 1980);

(4) having continuously used and been known since childhood by a Filipino name, unaware of his alien parentage (Josefina Ang Chay vs. Republic, L-28507, July 31, 1980); or

(5) a sincere desire to adopt a Filipino name to erase signs of former alienage all in good faith and not to prejudice anybody (Uy vs. Republic, L-22712, November 29, 1965).

As may be gleaned from the petition filed in the lower court, the reasons offered for changing the name of petitioner's daughter are: (1) that "her daughter grew up with, and learned to love and recognize Alfredo de la Cruz as her own father" (p. 23, Rollo); (2) to afford her daughter a feeling of security (pp. 23-24, Rollo); and (3) that "Alfredo de la Cruz agrees to this petition, and has signified his conformity at the foot of this pleading" (p. 24, Rollo).

Clearly, these are not valid reasons for a change of name. The general rule is that a change of name should not be permitted if it will give a false impression of family relationship to another where none actually exists (Laperal vs. Republic, L-18008, October 30, 1962; Johnson vs. Republic, L-18284, April 30, 1963; Moore vs. Republic, L-18407, June 26, 1963). In Padilla vs. Republic, 113 SCRA 789, we specifically held that our laws do not authorize legitimate children to adopt the surname of a person not their father, for to allow them to adopt the surname of their mother's husband, who is not their father, can result in confusion of their paternity.

Another reason for disallowing the petition for change of name is that it was not filed by the proper party. Sections 1 and 2, Rule 103 of the Rules of Court, provide:

SECTION 1. Venue. — A person desiring to change his name shall present the petition to the Court of First Instance of the province in which he resides, or, in the City of Manila, to the Juvenile and Domestic Relations Court.

SEC. 2. Contents of petition.- A petition for change of name shall be signed and verified by the person desiring his name changed, or some other person on his behalf, and shall set forth:

(a) That the petitioner has been a bona fide resident of the province where the petition is filed for at least three (3) years prior to the date of such filing;

(b) The cause for which the change of the petitioner's name is sought;

(c) The name asked for

Clearly, the petition for change of name must be filed by the person desiring to change his/her name, even if it may be signed and verified by some other person in his behalf. In this case, however, the petition was filed by Pang Cha Quen not by May Sia.

Hence, only May Sia herself, alias Manman Huang, alias Mary Pang, when she shall have reached the age of majority, may file the petition to change her name. The decision to change her name, the reason for the change, and the choice of a new name and surname shall be hers alone to make. It must be her personal decision. No one else may make it for her. The reason is obvious. When she grows up to adulthood, she may not want to use her stepfather's surname, nor any of the aliases chosen for her by her mother. In Moore vs. Republic, 8 SCRA 282, 284, we held:

Another factor to be reckoned with is the fact that the child concerned is still a minor who for the present cannot fathom what would be his feeling when he comes to a mature age. Any way, if the time comes, he may decide the matter for himself and take such action as our law may permit. For the present we deem the action taken by petitioner premature.

As pointed out by the Solicitor General, the State has an interest in the name borne by each individual for purposes of identification and the same should not be changed for trivial reasons like the instant case (Ty vs. Republic L-18669, November 29, 1965). A change of name is a mere privilege and not a matter of right (Ong Peng Oan vs. Republic, L-8035, November 29, 1957; Yu vs. Republic, L- 22040, November 29, 1965) and because the petition to change the name of the minor May Sia is not supported by weighty reasons, the trial court erred in granting it.

WHEREFORE, the petition for certiorari is granted, and the order appealed from is hereby reversed and set aside. No costs.

SO ORDERED.

Narvasa, Cruz, Gancayco and Medialdea, JJ., concur
